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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 
ALEXANDRIA DIVISION 
---000--- ORIGINA.L 
. 5 ROSETTA STONE LTD., 
6 Plaintiff, 
Civil Action No. 
7 vs. 1: 09cv736 
"s GOOGLE, INC., 
, , 9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
" 25 
Defendant. ' 
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VIDEOTAPED DEPOSITION OF KENT. D. VAN LIERE, Ph.D. 
Wednesday,' Januar y 13, 2010 
Job No. 233898 
PAGES 1 - 146 
, Verilext Corporate Services 
1 
800·567·8658 973-410-4040 
3911 
,': 
- . 
· 1 
2 
3 
4 
·5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
: 7 
8 
19 
20 
2_ 
22 
23 
24 
25 
.asked. if I was available to do it. 
Q. And what did you say? 
A. · Yes. 
Q . Have you worked with l-1r~ Ross before? 
A. Yes. 
Q~ In what matters? 
A. I'll understand that the matters that are 
confidential, that I won't discuss'b~cause they are 
confidential. But as far as cases where I have been 
7 
09 : 09:14 
09:09:22 
disclosed and been used by Mr. Ross, 'it would be the 09:09 : 42 
American Airlines' versus Google case. 
· 0. Without id~ntifying the parties for the 
confidemtia~ matters, !tow many times h~ve you work,e d 
with Mr. Ross in a consulting capacity? 
A. With Mr. Ross ~peci£ically, I don't know 
that there are any others. 
Q . ~~hat about with any ather attorneys at 
Gibson, Dunn & Crutcher? 
A. There may have been maybe another tWQ or 
three matters in which I was involved. 
Q. Have you worked with an~ lawyers at 
Mr. Ross's current firm, Crowell & Moring, before? 
A. Not that I'm aware of. 
Q. Do you have a written ~etainer agreement 
concerning your services in this c~se? 
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i measure the exte~t to which consumers ~ho enter 10 : 13:15 
2 Rosetta. Stone trademarks into the Goog~e . search bar , 
3 a're confused and believe that the return-spons~red 
4 ' links are either owned by or endorsed by Rosetta 
5 Stone. 10:13:35 
6 Q. What type of confusion did you test? 
7 Are you familiar ' with the phrase 
8 Ifinitial-.interest confusi'on"? 
" .. 
· 9 A. I've heard that ter.m. 
10 Q_ Are you familiar with the phrase 10:13:55 
1.1 "paint-of-purchase confusion"? 
12 A. I've heard that term. 
.·13 Q. Do you have an. understanding of what 
., 
· ... .. 
14 "point'-of-purchase confusion" means-? 
15 A. . I have a general understanding that 10:14:08 
16 consumers -- that there is theories about consumers 
.17 being involved in phases of a ' process of making a 
:+8 decision to pu:rchase and then purcha~ing it, and . 
19 that . those - - the language of ' those two thi.ngs are 
20 related to, you know,' phases of that process. 10:14:27 
21 Q. What phase of the process did you assess 
:22 confusion f,or~ 
23 A. Well, I don't want -- the way we've done 
.24 the work, it would not be -- it would depend on the 
25 mind-set that the consumer had, and some might have 10:14·:47 
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MS. CARUSO: Sure . 
MR. ROSS~ I think the confusion is; you 
know, you CQuid purchase because they don~t go 
anywhere, as opposed to nobody can purchase in 
clicking a link if it ~ere ' a liv.e link. Se~what I 
~ sayiQg? You've collapsed two different things in 
one sentence. 
·MS. CARUSO: I want to be clear that I 
address your objection, Mr . Ross. 
So your objection is no ~ne can purchase 
anything because that wasn't part of the survey 
conditions? 
MR. ROSS: It ~as physically impossible. 
You COUldn't go anyplace . 
MS. CARUSO: Right. 
Q. ,If someone was "actually going to' purchase a 
prod~ct, they wouldn't purchase it just from the 
search-~esult page; right? 
A. You're asking me ~ technical question-or 
are you asking me what consumers think? 
Because it is true that even in some of the 
responses we see ·here consumers act as tho~9h 
clicking o~ them is somehow directly taking them to 
a pprchase place. So that word "direct" is kind of 
an un~5ual word here. 
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{;~ti~ 1 But I don't have an understanding that on a 10:17:27 
.. ~ .. ;. 
2 search-results page, that I can put in my credit 
3 card anywhere· on that page ~nd rece{ye back the 
·4 software. 
5 Q. Right. 10 : 17:35. 
. 6 So in the --"going back· to the phases of 
7 making a purchasing decision that you were talking 
' 8 about earlier, no ·one·was presented with an 
9 oppo~tunity to see informat ion no one was . 
10 presepted with the opportunity tQ look at the 10:17:54 
11 product that was being advert.ised? 
12 A. I'll . just say th~t you correctly 
~jf§.~ 13 ( 14 
understand. You cannot click on any of the links in 
OUI testing control stimuli arid, t!lere·fore, you 
15 never see a page beY0.nd the search-results page, 10:18:14 
16 whatever that page might or might not h?ve include~. 
17 Q. So irrespective of what was in the mind-set 
18 of the respondents when the·y entered in "Rosetta 
19 Stone, n which you said you didn't make any 
20 assumptions about, just mattered that they could 10:18:40 
21 Iead the card and put it in --
22 A. And, just to be clear, I also said arid that· 
23 they were set up to understand this was about 
24 searching for info"rmation, about · learni;lg a language 
25 and all that as well. 10:18:54 
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Q. Okay. Wh"atever phase they might have been 
intere'sted in expioring Ros~t.ta Stone to, the test 
" 3 conpition limited their ability to pursue to its 
4 natural conclusion any actua~. purchasin9.de~isions? 
"5 MR. ROSS : I'm just going to object to the 
6 form of the question. That's got several 
7 assumptions built in it as to his past testimony. 
8 It's · also got a lot · of vague and, ambiguous 
9 ·statements. 
10 To .the extent you can answer, 90 ahead and 
11 answer if you ~nderstand. 
12 THE WITNESS: Now I forgot. What was the 
13 question? 
14 (Whereupo~ the reporter re~d the rec0rd as 
15 follows: 
16 "Question: ·Whatev.er phase they might have 
17 been interested in exploring Rosetta Stone 
18 to, the test condition limited their 
19 " ability to pursue to its natural conclusion 
20 any actual purchasing decisions?) 
21 THE WITNESS: Again, I'll just repeat that 
"22 th"e way "the test is set up, they cannot click on any 
23 link, and, therefore, they don't .ever look at a link 
24 .beyond the search-results page, yes . 
25 II 
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1 ' BY MS _ CARUSO: 
2 Q. Do you think ·if a consumer was interested 
"3 in purchasing a product, it would want -- the 
4 conswner would want t Oo do more than just look at the 
5 advertisement for a website page? 
6 MR . ROSS: So I'm going to object 'on the 
7 grounds that's calling for speculation as to what's 
B in the mind of other people r but go ah~ad and 
9 answer. 
THE WITNESS: Sorry, what was that one 
11 again? 
12 (Whereupon the .reporter read the record as 
P 
14 
1,5 
16 
17 
18 
19 
follows: 
"Question: Do you thin~ ~f a consumer was 
interested in purchasing a product, it 
would want -- the conswrner would want to do 
more than just look at advertis~ent for a 
w~bsite page?")" 
THE WITNESS: live not done any research to 
20 say with certainty among some sample of consumers 
21 who do a ·search result ho:w often. they simply look at 
2-2 the search-results page, hqw often they click 
23 t hrough to one or more of the links. So I don't 
24 have a specific understanding of how often those 
25 t hings occur. Certainly some consumers -may look 
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i beyond the search-results page. 10 :21:22 
\' 
2 BY MS_ CARUSO: 
3 Q. Buf that doesn't matter to you in forming 
4 your conclusion in this ca~e? ' 
5 A. N? The experiment, as I've ~onducted it, 10;21:32 . 
6 asked them about the degree to which they're 
7 confused as they look at search-results page. 
8 Q _ Did you attempt to identify what, if 
. 9 anything, about the search-results page caused the 
10 confusion that you identified? 10:22:07 . 
11 .A. Yes. 
12 Q. What did you determine? 
13 A. Well, the .exp~r~ent ~s set up with a test 
14 and a control to measure the degree "to' which the 
15 allegedly infringing part of .the search-results 10:22:26 
16 page, which in this ~ase is the sponsored links, is 
17 ~ausing confusion above what confusion would exist 
18 in a noninfringing world, w~ich is the net confusion 
19 . I've reported. 
20 Q_ Beyond just generally the links causing 10:22:49 
21 confusion, is there anything that you identified 
22 about the links, the sponsored links, that led to 
23 the confusion you identified ih ,your experiment? 
24 It'll give you some examples: the placement 
.... 25 on the pa'ge', the horiiontal-spqnsored links you 10:23:15 
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1 identified versus the vertical qnest the ranking in 10:23:19 
, , 
2 the vertical order, the wording of ~he 
3 advertisement, ·the pre.s,ence of tI:e Rosetta Stone 
. 4 name in the destination URL, presence of. Rosetta! 
5 any of i ·ts trademar,ks in 'the creCl:tive text of -the 10:23:36 
6 advertis-ement or the title. 
7 Did you identify any of those things, as 
8 being the cause of .~he con£usion you identified? 
9 A. If I understand your question, the way this 
10 expe~iment is set up, it tests the allegedly 10:23:49 
11- infringing elements 'of the search-results page 
12 against a. noninfri~ging contiol ', And many of the 
13 el~ents you've' ju$t described are attr{butes of the 
14 search results in the sponsor-ed ar~a, but ·t~e test 
15 is designed tQ test a ll those things, which are part 10:24:18 
16 of the alleged infringement. 
11 So all of · those are potentially 
18 contributing causes to the confusion we find. 
19 Q. But your opinion d6esn~t specify which of 
20 those . things causes the confusion or which may not 10:24:34 
21 cause confusion? 
22 MR. ROSS: I just object. That assumes 
23 that there is a mono cause, that there is a single 
24 cause here, as opposed. to multiple causes. So it 
"" . 
25 assumes a fact that is not in evidence. 10:24:47 
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1 of people that said a link was either a Rosetta 10:56:31 
2 Stone company site or endo~sed by Rosetta, then were 
3 asked the why -and did .no~ give an ans~er. I 
4 don't -- I don't believe there is. very much-of that 
5 in the data, if it's in there at all. But, 10:56:44 
.•. 6 secondly, for purposes of calculating confusion, we 
7 did not use the verbatims . 
8 . Q. Go~ng back to the test stimulus, Exhibit D. 
9 You were talking eariier about the idea ~at in your 
10 opinion it 1 s all of the sponsored li~ks together 
"II that caus.e confusion! not --- you didn't look at it 
12 on an ad-by-ad .basis; is that correct? 
13 MR. ROSS: Just going to objec~ that 
14 misst~tes his prior testimony. 
15 BY MS. CAR050: 10:57:23 
16 Q. Dr. Van Liere, did. you look at confusion on 
17 an ad-by-:ad basis? 
18 A. No, I did not calculate confusion on an 
·19 ad-by-ad basis. 
20 Q. If anyone of these ads showed a very low 10:57:46 
21 confUsion rate when looked at individually, for 
22 example, zero or one percent, would that affect you~ 
23 conclusion in any way? 
24 A. I believe I've stated, and I want to be 
25 clear about the nature of t~e experiment here. The 10:58:07 
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i experiment is testing the deg~ee to which people are 10:58:09 
"2 . . confused about anything that appeared in this 
3 sponsored area, in this case the six links. And so 
·4 
5 
. cumulatively they all contribute to' the confusion 
" associated with the sponsored li~ks. 
9' So some of those links may have had mqre or 
7 less on an individual basis, but ,the test was not 
B .about individual links; it was about the cumulative 
·9 
10 
11 
12 
13 
14 
15 
confusiQn and net · confusion associated with the 
sponsored lin}cs. 
Q. And so if a responqent chose anyone of 
thes~ sponsored ~inks in response to the question~, 
he o r she was counted as confused? 
A. ' I think I agree with what you said, but' 
just to be specific about the calculat{on, in the 
16 . test, you were co~nted as confused if you ~ought 
17 any of these six sold Rosetta Stone company products 
18 and/or believed that that. site then to·ok you to a 
19 Rosetta Stone. company website -or was endorsed by 
20 
21 
Ros.etta Stone. 
Q. Okay. ~nd there were six· opportunities in 
22 the test condition for someone to be confused· on any 
23 given question? 
A. Yes. 24 
25 Q. If there had been .eight different 
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1 opportunities in any specific question for someone 
2 to be confused, would you expect th~re to be' a 
3 higher cQnfusion number? 
4 A. I donit want to speculate what would happen 
5 i:e- we had used four or two or eight or nine. We 
'6 chose six because this was generally reflective of. 
7 what we saw in the other ki~ds of searches, as 
8 opposed to what we said before, you know~ just one 
9 or two versus ten o r fifteen. 
. 10 But I don't know how the conf~sion would 
. 11 ha~e' moved around based simply on the count of them, 
12 which i s ~he attrlbu~e that you're ~rently 
13 
15 
16 
1,7 
18 
referring to. 
Q. In all your work as an expert, have you 
encountered any set of· facts by which the more 
°EP°.r:tunity someone is given to express ·confusion, 
the more 'likely it is they will express confusion? 
A. I don't think I have seen any research of 
19 that ch~racter. 
20 Q. Okay. Looking back at the control, the 
21 next pag~ of Exhibit D, this was the control that 
. '22 was used in your experiment; right? 
23 A. Yes. 
24 Q. How big of a computer screen was used in 
25 the exper~ents? 
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